REMARKS/ARGUMENTS 

Applicant has received and carefully reviewed the Office Action of mailed 
October 5, 2009. Currently, claims 38-58 are pending and have been rejected. Favorable 
consideration of the following remarks is respectfully requested. 

Double Patenting Rejection 

Claims 38-56 (38-58?) were rejected on the ground of nonstatutory obviousness- 
type double patenting as being unpatentable over claims 1-34 of U.S. Patent No. 
6,217,589; over claims 1-20 of U.S. Patent No. 6,402,761; and over claims 1-37 of U.S. 
Patent No. 6,814,740. Claims 38-56 (38-58?) were also provisionally rejected on the 
ground of nonstatutory obviousness-type double patenting as being unpatentable over 
claims 38 and 40-53 of co-pending U.S. Patent Application No. 10/957,685 (U.S. 
Publication No. 2005/0096668). Applicant respectfully traverses the rejections. 

Three terminal disclaimers were filed with the December 17, 2009 response, over 
application no. 09/427,553, corresponding to patent no. 6,217,589, application no. 
09/801,186, corresponding to patent no. 6,402,761, and application no. 10/135,006, 
corresponding to patent no. 6,814,740. Applicants wish to withdraw these terminal 
disclaimers. According to PAIR, these terminal disclaimers have not yet been examined, 
approved and recorded. Accordingly, applicants believe that no petition to the director is 
necessary for the withdrawal of the terminal disclaimers and that this paper is effective to 
withdraw the disclaimers. See MPEP 1490, part VII. 

Turning now to the substance of the double patenting rejection, applicants 
respectfully submit that the pending claims of this application are not obvious over 
claims 1-34 of U.S. Patent No. 6,217,589, claims 1-20 of U.S. Patent No. 6,402,761, or 
claims 1-37 of U.S. Patent No. 6,814,740. All of these claims use similar language, 
language which is significantly different from that of the pending claims. 

For example, claim 1 of the '589 patent recites "a core wire made of a precursor 
to a superelastic alloy." Each of the other independent claims of the '589 patent recites 
similar language. Claim 1 of the '761 patent recites "a core wire made of precursor alloy 
to a superelastic material" and the other independent claim of this patent recites identical 
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language. Claim 1 of the '740 patent recites "a core wire made of a precursor alloy to a 
superelastic material" and independent claim 28 recites similar language. Independent 
claim 17 recites "a core wire made of a material that exhibits a linear stress-strain curve 
extending to a yield point" and dependent claim 25 recites "wherein the core wire is 
made of a precursor alloy to a superelastic material." 

In contrast, pending independent claim 38 of the present application recites "the 
body including a cold formed nickel-titanium alloy:, pending independent claim 47 
recites "the body including a cold formed nickel-titanium alloy", and pending 
independent claim 53 recites "cold forming the struts into a body having a shape." 

So far as applicants can determine, there is nothing in the language of the claims 
of the three issued patents that require cold-working. Metalic components are frequently 
made through processes that do not involve cold-working. For example, a precursor 
alloy to a superelastic material may be made into a core wire through simple machining 
or material removal, which does not involve cold working. 

For at least this reason, therefore, applicants submit that the pending claims are 
not obvious over the claims of the '589, '761 and '740 patents cited above. Accordingly, 
applicants request the withdrawal of the nonstatutory obviousness-type double patenting 
rejections. 
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Conclusion 

In view of the foregoing, all pending claims are believed to be in condition for 
allowance. Further examination, reconsideration, and withdrawal of the rejections are 
respectfully requested. Issuance of a Notice of Allowance in due course is anticipated. If 
a telephone conference might be of assistance, please contact the undersigned attorney at 
(612) 677-9050. 

Respectfully submitted, 
Gary B. McAlister 
By his attorney, 



Date: 




Glenn M. Seager, Re^No. 36,926 
CROMPTON, SEAGER & TUFTE, LLC 
1221 Nicollet Avenue, Suite 800 
Minneapolis, Minnesota 55403-2420 
Tel: (612) 677-9050 
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